WITHOUT PREJUDICE AND SUBJECT TO CONTRACT

Dated           [MONTH] [YEAR]
[COMPANY NAME]
AND
[EMPLOYEE NAME]
	
	COMPROMISE AGREEMENT


	


	
	
	


THIS AGREEMENT is made the                    day of [MONTH] [YEAR]
BETWEEN:

(1)
[COMPANY NAME] (whose registered office is at [REGISTERED OFFICE] (the "Company")

(2)
[EMPLOYEE NAME] of  [EMPLOYEE ADDRESS] (the "Employee")

The Employee is employed under an employment contract (the "Employment Contract ") dated [DATE]. Further terms and conditions being contained in the Employee Handbook (the" Handbook").

In this document the masculine shall include the feminine, and vice versa.
Following discussions regarding the Employee's intention to leave, the Company and the Employee wish to settle all claims which the Employee has or may have against the Company, any Associated Company and any of its or their respective present or former officers, shareholders, employees or workers arising out of the Employee's employment or its termination, whether or not any such claims exist or are known to or contemplated by the parties or are recognised by law at the date of this Agreement and the Company and the Employee have agreed as follows:-

1. The Employee's employment will terminate on the [DATE OF TERMINATION] (the "Termination Date").

2. The Employee will receive payment of his salary and contractual benefits in accordance with the Employment Contract at the current rate up to the Termination Date, subject to deduction of PAYE and National Insurance Contributions.  Payment of such salary will be made by credit transfer in the next available pay run.
3. The Employee acknowledges that no other payments or benefits of any kind are due to the Employee from the Company or any Associated Company except as provided for in this Agreement.

4. Payments
4.1 The following payments detailed in this clause 4 will be made by the Company on the next available salary payment date following the latest of (i) the Termination Date; (ii) the receipt by the Company of a copy of this Agreement signed by the Employee together with a letter in the form attached at Schedule 1 from the Qualified Lawyer; (iii) the return of all property in accordance with Clause 9 of this Agreement;:
4.1.1 pay the Employee the sum of £[PAYMENT] (the "Contractual Payment") (subject to the deduction of income tax and national insurance contributions as are required by law) being the payment to which the Employee is entitled in lieu of his 2 months notice;
4.1.2 pay the Employee the sum of £[PAYMENT] (the "Termination Payment") which the parties agree is a non-contractual payment made as compensation for termination of employment and without admission of liability. The Company believes that s401 and s403 of the Income Tax (Employment and Pensions) Act 2003 apply and that consequently, the Termination Payment shall only be subject to the deduction of income tax in respect of any excess over and above £30,000.  The first £30,000 shall, however, be paid without deduction of tax or national insurance; and
4.1.3 pay the Employee accrued holiday pay amounting to £[PAYMENT] (the "Holiday Payment") (subject to the deduction of income tax and employee national insurance contributions as are required by law) to which the Employee is entitled under the Employment Contract..

Settlement

5. The Employee acknowledges that he has carefully considered the facts and circumstances relating to his employment and its termination and confirms that he has not and agrees that he will not institute any proceedings or complaints before an employment tribunal or court against the Company, any Associated Company and/or their respective present or former officers, agents, employees, shareholders or workers arising out of or in connection with his employment or its termination and of any other claim arising from his Employment Contract or its termination: 
5.1 any claim arising out of a contravention or alleged contravention of Part X of the Employment Rights Act 1996 (unfair dismissal);
5.2 any claim arising out of a contravention or alleged contravention of section 135 of the Employment Rights Act 1996 (the right to a redundancy payment);
5.3 any claim arising out of a contravention or an alleged contravention of a provision contained in Part II of the Employment Rights Act 1996 (protection of wages);
5.4 any claim arising out of a contravention or alleged contravention of Part V (protection from suffering detriment in employment)[, Part VI (time off work) or Part VII (suspension on medical grounds)] of the Employment Rights Act 1996.  [For the avoidance of doubt the reference to Part V of the Employment Rights Act 1996 includes any claim under sections 10 to 13 of the Employment Relations Act 1999 (the right to be accompanied at disciplinary or grievance hearings and related rights)];
5.5 any claim arising out of a contravention or alleged contravention of section 92 (right to written statement of reasons for dismissal), [section 8 (right to itemised pay statement) or section 28 (right to guarantee payment)] of the Employment Rights Act 1996;
5.6 any claim under Regulation 30 of the Working Time Regulations 1998 (for breach of the Working Time Regulations including, without limitation, paid annual leave and payment in lieu of untaken leave on termination, the entitlement to daily and weekly rest, rest breaks and compensatory rest);
5.7 any complaint under the Equality Act 2010 (discrimination on grounds of age, sex, sexual orientation, race, disability, gender reassignment,  pregnancy or maternity, religion or belief, marital or civil partner status, gender reassignment, discrimination by way of victimisation and or harassment);
5.8 any complaint under the Equality Act 2010 (equal pay);
5.9 any claim under or arising out of a contravention or alleged contravention of section 80(1) (parental leave) or sections 80G(1) or 80H(1)(b) (flexible working) of the Employment Rights Act 1996;
5.10 any complaint under Regulation 36 in relation to Schedule 6 (consideration of working beyond retirement) of the Employment Equality (Age) Regulations 2006;

5.11 any claim under or by virtue of sections 11 (failure to allow access to records), section 18, section 20(1)(a) (complaint following non-compliance with enforcement notice) or section 24 (right not to be subjected to a detriment) of the National Minimum Wage Act 1998;
5.12 any claim under Regulation 15 (failure to comply with a requirement for the election of appropriate representatives or failure to inform and consult appropriate representatives) of the Transfer of Undertakings (Protection of Employment) Regulations 2006;
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 any claim under any provision of directly applicable European law;
6. The Employee agrees that the terms of this Agreement are in full and final settlement of:

6.1 the claims set out at Clause 5;
6.2 any claim for wrongful dismissal:

6.3 any claim for breach of contract (including any claim for unpaid holiday, a bonus, commission or sick pay);

6.4 any personal injury claim; or

6.5 any claim for compensation under section 13 of the Data Protection Act 1998;

6.6 any other claims of whatever nature which the Employee has or may in the future have, in any jurisdiction against the Company, any Associated Company or any of their respective present or former officers, agents, shareholders, workers or employees arising out of or connected with the Employee's employment by the Company or any Associated Company and/or its termination whether such claims arise at common law, under statute, European law or otherwise, whether they fall within the jurisdiction of an employment tribunal, court or other competent tribunal and whether or not any such claims exist or are known to or contemplated by the parties or are recognised by law at the date of this Agreement.

6.7 For the avoidance of doubt, this Agreement does not affect or prejudice any accrued entitlements which the Employee may have as a member of the [COMPANY] Pension Scheme or any claim in relation to personal injury of which the Employee is not aware at the date of this Agreement.
Independent Legal Advice

7. The Employee warrants that, in accordance with the laws governing compromise agreements:

7.1 he has taken independent legal advice as to the full nature, terms and effect of this Agreement and in particular its effect on his ability to pursue his rights before an employment tribunal. The adviser was and is [Name and Firm] (the "Qualified Lawyer")  who holds a current practicing certificate and whose firm holds a policy of insurance in force covering the risk of a claim by the Employee in respect of loss arising in consequence of the advice;
7.2 before receiving the advice referred to in Clause 7.1, the Employee disclosed to the Qualified Lawyer all facts or circumstances relating to the Employee's employment and its termination that may give rise to a claim against the Company, any Associated Company or any of its or their respective present or former officers, shareholders, agents, employees or workers.
Warranties

8. The Employee further warrants that:
8.1 the Employee is not in breach of any duty the Employee may owe to the Company or any Associated Company, nor has the Employee acted in breach of the Employment Contract and there are no matters of which the Employee is aware relating to any acts or omissions by the Employee or any third party which, if disclosed to the Company, might affect its decision to enter into this Agreement;
8.2 he has raised all potential claims that he believes he may have against the Company, any Associated Company or any of their respective present or former officers, employees, agents, shareholders or workers that those claims are identified within this Agreement and that there are no other circumstances which might give rise to any claims and that he has no other claims of which he is currently aware against the Company, any Associated Company or any of their respective present or former officers, agents, shareholders employees or workers;
8.3 he has not commenced any proceedings in any court, tribunal or otherwise in any jurisdiction against the Company, any Associated Company or their respective present or former officers, shareholder, employees or workers in respect of any claim whatsoever and undertakes not to commence any such proceedings; and
Return of Property

9. The Employee will return immediately to the Company in good condition and order all property belonging to the Company or any Associated Company which is in his possession, custody or under his control, including, without limitation, any and all computers, laptops, books, correspondence, documents including computer disks, software, keys, and credit cards and further agrees that he will not make or retain any copy or extracts of the same in any form.
10. Obligations
10.1 The Employee confirms that he will continue to be bound by the conditions of employment, in particular those relating to confidentiality, restraint of trade and non-solicitation of clients or staff, which remaining force after the termination of the Employment Contract
10.2 The Employee also agrees that he has not and will not at any time disclose whether directly or indirectly to the employees of the Company or any Associated Company or to any other person (save for his professional advisors and spouse and provided that disclosure is only made in circumstances where such disclosure is and will continue to be confidential and the Employee is entirely satisfied that the disclosure will be kept confidential by such persons and to any person to whom disclosure may be required by law) the terms and circumstances surrounding this Agreement including any details regarding the negotiations leading to this Agreement.
10.3 The Employee further agrees that he has not and will not following the date hereof without limitation in time directly or indirectly make, publish or otherwise communicate any disparaging or derogatory statements whether in writing or otherwise which are intended to or which might be expected to damage or lower the business or professional reputation or financial standing of the Company or any Associated Company or any of their respectable present or former officers agents, employees or workers.
10.4 The Employee acknowledges that the provisions of this Clause 10  shall constitute severable undertakings given to the Company  for the benefit of the Company  and for the benefit of and as trustee for each Associated Company and may be enforced by the Company on its own behalf and on behalf of any other Associated Company.
10.5 If any of the restrictions or obligations contained in this Clause 10 are held not to be valid on the basis that they exceed what is reasonable for the protection of the goodwill and interests of the Company or the Associated Company but would be valid if part of the wording were deleted then such restrictions or obligations shall apply with such deletions as may be necessary to make them enforceable.
10.6 The Employee acknowledges and agrees that he shall be obliged to draw the provisions of this Clause 10 to the attention of any third party who may at any time before or after the Termination Date, offer to engage the Employee in any capacity and for whom or with whom the Employee intends to work at any time during the period of 6 months from the Termination Date.
11. The Employee acknowledges that the Company has entered into this Agreement in specific reliance on the warranties and undertakings set out in Clauses 8 and 10  Accordingly the Employee agrees that should the Employee breach any of those warranties or undertakings and without prejudice to any other remedy the Company might have:

11.1 the Employee will repay to the Company the Termination Payment (less any tax deducted) immediately on written demand; 

11.2 any benefits the Employee is entitled to receive from the Company whether pursuant to this Agreement or otherwise shall cease to be made available with immediate effect; and

11.3 the Company shall immediately be released from any continuing obligations under this Agreement. 

Compliance

12. The conditions regulating compromise agreements under the Employment Rights Act 1996 and each piece of legislation referred to in Clause 5 are satisfied.  
Fees

13. Provided that [solicitors name] has delivered a copy of a signed letter in the form set out in Schedule 1 to the Company and provided that the Employee has complied with the terms of this Agreement, the Company will, upon receipt of an appropriate VAT invoice addressed to the Employee, but marked payable by the Company, pay to [Name of Solicitor's firm] the Employee's legal advisers, the sum of £250 (plus VAT) as a contribution towards the legal costs of the Employee which the Employee warrants have been incurred solely in connection with the termination of his employment and the entering into of this Agreement.

Reference

14. The Company agrees to give to any prospective employer (or employment agency) on request a reference in the terms of Schedule 2 hereto, and shall respond to oral requests for such a reference in a manner which is consistent with it and provided always that all such requests (whether oral or in writing) must be directed to 
[COMPANY ADDRESS AND NAME OF CONTACT].The Company's agreement to provide the reference shall at all times be without prejudice to its right to amend the reference to ensure its accuracy in the event that matters are discovered after the date of this Agreement which would otherwise affect its accuracy.
15. Tax Indemnity

15.1 The Company makes no warranty or representation as to the taxable status of the payments made under this Agreement.  

15.2 In the event that any or all of the payments made under this Agreement is/are at any time assessed to income tax, employee national insurance contributions or any other fiscal charge whether in addition to such deductions as the Company may make at the time payment is made or if the Company is required to pay or account for additional income tax and/or employee national insurance contributions in respect of or by reference to the said payments or any of them (whether or not the same should have been deducted at the time payment was made (and in either case the "Excess Tax") the Employee agrees to be responsible for the payment of such Excess Tax and any interest and penalties thereon.  

15.3 The Employee further agrees that should HM Revenue & Customs and/or any other taxing authority seek to recover the whole or part of the Excess Tax from the Company, the Employee will indemnify the Company fully in respect thereof and in respect of any interest and penalties payable thereon and will also indemnify the Company against any reasonable costs and expenses incurred by the Company in dealing with any assessment to Excess Tax. The Employee further agrees to pay to the Company (as the case may be) the amount of any Excess Tax (together with such interest, penalties, costs and expenses) within 14 days of  the Company  serving on the Employee a written statement certifying the amount falling due to be paid to the Company  under this indemnity.  

15.4 For the avoidance of doubt the indemnity given in this Clause does not apply to any income tax or employee national insurance contributions deducted by the Company from the gross amount of any payment.

Liability

16. This Agreement is made without admission of liability on the part of the Company or any Associated Company.

Miscellaneous
17. Section 1 of the Contracts (Rights of Third Parties) Act 1999 ("CRiTPA") shall apply to this Agreement but only to the extent that any Associated Company shall be entitled to enforce in its own right the terms of Clauses 5, 6,.8, 9, 10, 11 15.2 and 15.3 In accordance with section 2(3)(a) of CRiTPA, the whole or any part of this Agreement may be rescinded or varied by agreement between the Employee and the Companies without the consent of any Associated Company or of any other person who is not named as a party to this Agreement.

18. This Agreement shall be governed by and construed in accordance with English Law.  The parties submit to the exclusive jurisdiction of the English courts and tribunals with regard to any dispute or claim arising under this Agreement.

19. For the purpose of this Agreement “Associated Company" means a subsidiary for the time being of the Company; and any other company which is for the time being a holding company of the Company or another subsidiary of any such holding company.  The terms “subsidiary” and “holding company” shall have the meanings assigned to them by section 736 of the Company Act 1985.

20. This Agreement, although marked "Without Prejudice" and "Subject to Contract" will when dated and signed by the parties become an open document evidencing an agreement binding on the parties. The Agreement may also be executed in any number of counterparts, each of which when executed and delivered, shall be an original, and all counterparts constitute one and the same Agreement
21. Nothing in this Agreement shall be taken to prevent the Employee from making a protected disclosure as defined by the Public Interests Disclosure Act 1998.

21.1 In this Agreement:

21.1.1 a reference to any legislative provision includes any lawful amendment or re‑enactment of it; and

21.1.2 the headings are for convenience only and shall not affect its interpretation.

21.2 The Schedules to this Agreement form part of (and are incorporated into) this Agreement.
21.3 Other than as provided for in Clause 10.1, this Agreement sets out the entire agreement between the parties and supersedes all previous discussions, negotiations, agreements and arrangements (if any) whether oral or in writing and whether express or implied relating to the termination of the Employee's employment by the Company. 

22. The complete or partial invalidity or unenforceability of any provision of this Agreement for any purpose shall in no way affect:-

22.1 the validity or enforceability of such provision for any other purpose;

22.2 the remainder of such provision; and/or 

22.3 the remaining provisions of this Agreement.
[LETTER TO BE PROVIDED BY SOLICITORS]

To: 

Dear Sirs

Re: [EMPLOYEE NAME],
I refer to the terms of the Compromise Agreement between my client, [EMPLOYEE NAME], and [COMPANY NAME] (the "Company") which is to be entered into by my client and the Company and which has today been signed by my client.  I hereby certify that:

I am a Solicitor, holding now and at all relevant times a current practising certificate.  

23. Before the said Compromise Agreement was signed I had advised [EMPLOYEE NAME], as to its terms and effect and in particular its effect on her ability to pursue her rights before an employment tribunal.  

24. At the time I gave the advice there was in force a contract of insurance covering the risk of a claim by [EMPLOYEE NAME], in respect of loss arising in consequence of such advice.  

25. I am a relevant independent adviser within the meaning of the legislation governing compromise agreements.  In particular, I am not acting for or employed by the Company, any associated employer or any person connected with the Company as those terms are defined by the governing legislation.

Yours faithfully

Signed…………………………………….

           [

], Solicitor

Dated…………………………………….

DATE
Dear Sir/Madam
Re: [EMPLOYEE NAME] 
[EMPLOYEE NAME] commenced employment with [COMPANY NAME] on the DATE and left the business on [DATE]. During this period of time she was employed as a [JOB TITLE].

[EMPLOYEE NAME] was a [JOB TITLE] who demonstrated considerable skill in providing an exemplary service.  [EMPLOYEE NAME] demonstrated an exceptional level of performance in her role and worked well with the Senior management team in supporting the development and delivery of the strategy for the [NAME] department.  
[EMPLOYEE NAME]’s key skills are [LIST SKILLS].
[EMPLOYEE NAME] has an excellent clean employment record with no sickness absence, disciplinary or performance issues and she was a valued employee.

In summary, we would have no hesitation in recommending [EMPLOYEE NAME] as an excellent [JOB TITLE] and we wish her well in the future.

Yours sincerely

Human Resources Department 

SIGNED by or on behalf of the parties on the date which first appears in this Agreement.

Signed:
…………………………………………


ON BEHALF OF [COMPANY NAME] 
Date:
…………………………………………

Signed:
…………………………………………


[EMPLOYEE NAME]
Date:
…………………………………………
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